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Executive Summary 

File ID Number 2008037 

 

In November 2007, the Office of the Inspector General (“OIG”) received a tip from a 

confidential source suggesting that the Ohio Department of Transportation (“ODOT”) had 

misused un-bid, emergency contracts to circumvent competitive bid requirements and reward 

favored contractors.  As evidence to support this allegation, the confidential source pointed to the 

extreme increase in ODOT’s use of un-bid, emergency contracts as well as the large number of 

contracts awarded to relatively few contractors.   

 

Ultimately, we found no evidence to support the allegation.  However, we did find considerable 

evidence that ODOT used un-bid, emergency contracts to avoid the cumbersome pace of the 

competitive bid process, rather than strictly to remedy extraordinary emergencies.  Furthermore, 

while our review indeed confirmed a high concentration of emergency contracts, awarded to a 

relatively small number of contractors, we did not uncover any evidence to demonstrate contract 

steering or collusion.  Rather, we discovered that the destructive effects of several weather 

emergencies were largely concentrated in only a few ODOT districts.  In light of these 

circumstances, ODOT’s contractor selection was seriously limited by relatively few qualified 

contractors both geographically and immediately available to respond.   

 

Typically, ODOT carefully plans and estimates construction and maintenance needs and costs.  

Where an ODOT construction or maintenance project either exceeds ODOT’s capability to 

perform the work with departmental work forces, or exceeds a cost ceiling set by statute, ODOT 

must publicly advertise and competitively bid projects in an effort to secure the lowest, qualified 

bid from private contractors.   

 

However, Ohio Revised Code (“ORC”) 5517.02(B)(3) gives ODOT’s director an exception to 

competitive bidding in order to build temporary bridges or for temporary repairs to a highway or 

bridge in the event of an emergency.  ORC 5517.02(B)(3) warrants such an exception where the 

work or repairs are “rendered necessary by flood, land-slide, or other extraordinary emergency.”  

Administratively, ODOT uses emergency contracts known as “Type A” Emergency Contracts. 
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Virtually every ODOT employee interviewed, including the Director, described a “Type A” 

emergency as an event requiring immediate response to ensure the safety of the traveling public.   

 

A review of ODOT contract data revealed a dramatic increase in ODOT’s use of un-bid 

emergency contracts between 2004 and 2006.  However, ODOT’s use of emergency contracts 

during those years was partly explained by the occurrence of federal and state-declared weather 

emergencies resulting from hurricanes Ivan and Frances, as well as an Ohio River barge 

accident.  These well known events were clearly reasonable predicates for ODOT’s use of un-

bid, emergency contracts in most instances.   

 

However, ODOT records and personnel revealed that ODOT also used un-bid, emergency 

contracts in many non-emergency instances where competitively bid contracts, while less 

expedient, were clearly the fiscally appropriate course.  We identified 650 emergency projects 

between 2004 and 2006.  These 650 emergency projects encompassed both state and federally 

funded projects.  Of these, 348 were state funded, either in full or in part.  We learned that the 

federally funded projects required vetting through the Federal Highway Administration, whereas 

the state projects were left to the sole discretion of ODOT authority.  Consequently, our 

investigatory review centered on the 348 emergency projects for which state funding was used in 

whole or in part.  To the extent that we identified questionable federal projects, they will be 

referred to the United States Department of Transportation Inspector General.   

 

From the outset of this investigation, we received considerable cooperation from ODOT 

personnel.  Through our review, in conjunction with invaluable input from ODOT staff, 50 

projects of the 348 state-funded projects were identified as questionable.  Among these 50 

projects were numerous instances where ODOT opted for un-bid, emergency contracts despite 

the fact that ODOT had already prepared plans suitable for competitive bidding.  ODOT 

personnel identified three such examples where the failure to seek bids resulted in unnecessary 

spending of approximately $1.5 million.   There were 45 other projects identified for which 

competitive bidding should have been sought.  As a result, the state unnecessarily spent nearly 

$2 million.   

 



iv 

 

There were other instances where an inordinate amount of time had passed since the occurrence 

of the emergency, but ODOT nonetheless proceeded with un-bid, emergency contracts.   Also 

identified were many instances where emergency contracts were used to meet construction 

deadlines, to avoid delay costs, or to relieve pressure from unhappy local merchants.   

ODOT personnel cited another project as unnecessary altogether.  They described this work as 

“reactive-engineering” which resulted in nearly $4.8 million in unnecessary spending.    

 

There were also many, many instances where emergency contracts were used as a convenient 

and expedient method to meet ODOT’s self imposed “Organizational Performance Indicators” 

(OPIs).  These examples include ditch cleaning and minor pavement repairs.  We also identified 

very creative uses such as the installation of restroom facilities in a drawbridge station, heating 

and cooling repairs in district garages, demolition of crack houses, and a paint study.   

 

ODOT’s Office of Estimating has conducted extensive data analysis substantiating cost savings 

associated with competitive bidding.  While ODOT needs to be able to respond quickly to 

emergency situations through use of un-bid contracts, appropriate stewardship of public funds 

dictates that competitive bidding should be utilized where the safety of the traveling public is not 

at issue.   

 

Accordingly, we find reasonable cause to believe that wrongful acts or omissions occurred in 

ODOT’s use of un-bid, emergency contracts. 

 

The current ODOT administration has been notably judicious in its use of emergency contracts, 

especially when compared to the 2004-2006 period.  However, ODOT currently lacks written 

policies and procedures concerning the current use of emergency contracts.   ODOT would 

benefit greatly, and in perpetuity, if the current administration’s practice was committed to 

written policy and procedures.  It is also apparent that ODOT frequently used emergency 

contracts to remedy unusual circumstances which are operationally necessary and where time is 

critical (from a cost-benefit analysis), but which are not “emergencies” in the sense that there 

exists a risk of danger to the traveling public.  Perhaps ODOT should consider appropriate 

contract alternatives for these situations. 
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I. BASIS FOR INVESTIGATION 

 

In November 2007, the Office of the Inspector General (“OIG”) received a tip from a 

confidential source that the use of emergency contracts by the Ohio Department of 

Transportation (“ODOT”) should be investigated for potential fraud.  Specifically, the source 

was concerned that there was an unusually high volume of emergency contracts between 2004 

and 2006, involving tens of millions of dollars, and that emergency contracts were not awarded 

through a competitive process.  Further, the source was concerned about the appearance that 

most of the emergency contracts were “a handout to certain favored contractors.” 
 

 

II. ACTIONS TAKEN IN FURTHERANCE OF THE INVESTIGATION 

 

We conducted extensive review and analysis of emergency contract data supplied by both the 

Office of Contracts and the Office of Finance and Accounting within ODOT.  We further 

reviewed the pre-qualification packets for numerous contractors, researched other business 

records and state-level campaign finance contributions.  We conducted 22 site visits among the 

12 ODOT district offices, with each visit consisting of interviews with district personnel and a 

review of project records.  Additional interviews were conducted with pertinent staff in ODOT’s 

Central Office. 
 

 

III. DISCUSSION 

 

Background: State Law and ODOT Policy 

Customarily, ODOT carefully prepares project designs and cost estimates related to highway and 

bridge projects.  This approach has the obvious benefits of quality and cost control.  To further 

control costs and project oversight, ODOT may utilize ODOT work crews to complete 

construction and maintenance projects1 where the cost of a given project is below set statutory 

                                                           
1 See Exhibit A, Auditor of State Bulletin 2008-004. 
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limits,2 and within ODOT’s capabilities.  Where project costs are estimated above statutory 

limits, or beyond ODOT’s capabilities, ODOT contracts with private companies through a 

required competitive bid process, with contracts awarded to the lowest, qualified bidder.  

However, the Ohio Revised Code (“ORC”) provides the director of ODOT an exception to the 

competitive bid process, allowing discretion to award un-bid contracts in response to emergency 

situations.3   

 

In an effort to measure the reasonableness of the exercise of this discretion, we sought ODOT’s 

written policies and procedures on emergency contracting.  However, the only written guideline 

provided is an interoffice memorandum dated August 27, 1999, which sets forth the following:   

 

• Type A Emergency: Contractor force account, work to begin immediately, no 
plans, proposals or bidding.  The repair design is “fix as you go.” 

• Type B Emergency: Minimum of three bidders selected by district, simplified 
plans (must be biddable [sic] and constructable [sic] with estimated quantities), 4-
6 weeks to letting date. 

• Type C Emergency: Similar to Type B, but open to all interested contractors to 
bid. 

 
[See Exhibit C.] 

 
This memo provides little guidance as to whether a project should be advertised for competitive 

bidding or contracted as a “Type” of emergency, or at what level.  Referring to a “Type A 

Emergency,” the memo contains the following example: “All lanes of a [sic] interstate are 

closed.”  No other practical examples are provided in this memo.   

 

Further, no written directives regarding the administrative requirements for emergency 

contracting were identified or offered.  We did, however, identify two administrative forms 

commonly used by ODOT in processing an emergency contract request.  The first form is an 
                                                           
2  Per HB 87 (eff. July 1, 2003), $25,000 per mile for highways, $50,000 for bridges, culverts and traffic control devices. [See 
Exhibit B: ODOT Road and Bridge Maintenance Responsibilities] 

3 ORC 5517.02(B)(3): “The director may proceed by furnishing equipment, purchasing materials, and employing labor in the 
erection of temporary bridges or the making of temporary repairs to a highway or bridge rendered necessary by flood, landslide, 
or other extraordinary emergency.  If the director determines inability to complete such work by force account, the director may 
contract for any part of the work, with or without advertising for bids, as the director considers for the best interest of the 
department of transportation.” 
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“Emergency Project Request”, which requires…“Justification for Emergency” and…“What 

would be the outcome if emergency procedure is not used.” [See Exhibit D.]  This form also 

requires a selection of the “Type of Emergency” requested (A, B or C), the name of a contractor, 

the cost to complete the work, and signature lines for the District Deputy Director and the Office 

of Estimating.  The second form is an “EMERGENCY DECLARATION,” which reads like an 

affidavit.  This form requires a basic factual description of the purported emergency, a statement 

regarding public safety, and an expressed emergency declaration by ODOT’s Director 

authorizing ODOT “to proceed forthwith” to complete the proposed work without advertised, 

competitive bidding.  [See Exhibit E.]   

 

These forms appear to contain the requisite elements (i.e., project information and administrative 

signature authority) to ensure the exercise of sound discretion in the oversight and approval of 

bona fide emergencies.  However, we discovered numerous instances where project information 

provided on the forms was inadequate or missing.  There were other instances where project 

information provided on the forms was sufficiently detailed, but the projects were nonetheless 

unjustifiable as emergencies under any definition.  Therefore, despite the apparent adequacy of 

the forms themselves, administrative oversight was lacking in many instances.                      

 

Background: Data Analysis 

In an effort to evaluate ODOT’s use of emergency contracting, we reviewed project and cost data 

regarding 650 emergency projects from years 2004 through 2006.  The choice to review 2004 

through 2006 was a result of data received from ODOT’s Office of Contracts which revealed a 

significant spike in the number of emergency contracts in those years.   

                                 

Number of Type A Emergency Projects 
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The sharp increase in the number of projects in 2004 and 2005 is at least partly explained by 

three weather emergencies declared in Ohio between September 2004 and January 2005, related 

to flooding and landslides from the aftermath of hurricanes Frances and Ivan.  Adding to the 

number of emergency projects was an unusual barge accident on the Ohio River within this same 

time frame.   

 

We also reviewed cost data received from ODOT’s Office of Finance and Accounting, including 

original cost estimates for each project, along with final payments actually made to the 

contractors.  Data for projects completed between 2004 and 2006 revealed that final costs 

charged by contractors to complete emergency projects were significantly higher than ODOT’s 

original estimates for those same projects.  The following graph sets forth cost comparisons for 

emergency projects from 2003 through 2007.  

  

Estimated Costs vs. Actual Costs: Type A Emergency Projects 

 
 

The table below illustrates the total number of emergency projects and the corresponding 

variance between total estimated costs and total actual costs in those respective years. 
 

Data depicted in above charts:   

Year Emergency Projects Estimated Cost Actual Costs Variance (Actual / Estimated) 

2003 54 $10,419,570 $12,614,746.97 121% 
2004 229 $61,438,891.66 $94,455,552.96 154% 
2005 328 $100,245,159.54 $136,313,608.69 136% 
2006 98 $34,898,057.31 $37,120,361.54 106% 
2007 8 $1,255,509 $630,630.44 50% 
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Also, as one of the allegations in this case involved steering of emergency contracts to favored 

contractors, we analyzed contractor selection data, in conjunction with project costs, for both 

competitively bid contracts and un-bid, emergency contracts for years 2004-2006.  The results 

are depicted in the following table: 

 

2004-2006 

No. of Regular 

Bid Projects 

Total Cost: Bid       

Projects 

No. Type A 

Emergencies 

Total Cost: 

Type A Projects 

All Contractors 2,472 $3,719,373,120.20 650 $267,889,523.19 

Top 15* 1,188 $2,061,620,867.60 383 $216,781,184.87 

Remaining 1,284 $1,657,752,252.60 267 $51,108,338.32 

*Top 15 refers to the 15 contractors in each given year of approximately 192 per year which won 1,188 of 2,472 competitively 

 bid ODOT contracts, as well as the 15 contractors of 129 which were selected to receive un-bid, emergency ODOT contracts.     

 

This table illustrates that only 15 contractors for Type A Emergency contracts were awarded 

59% of the projects, accounting for 81% of the expenditures.  By contrast, the top 15 contractors 

in a given year won 48% of the competitively bid projects, accounting for 55% of the 

expenditures.  These statistics, on their face, support the fact that relatively few contractors 

received the bulk of the emergency contracts.  However, no evidence was offered or identified to 

prove that contract steering produced these statistics.  None of the construction engineers or 

other personnel interviewed said that they ever felt coerced to use a specific vendor, or that 

contractor selection was “dictated” to them, or that their decisions were overridden in contractor 

selection.   ODOT personnel consistently maintained that conscious efforts were made to spread 

the work among contractors in affected areas.  In fact, some district personnel expressed 

frustration in not finding enough contractors to handle emergency projects during a period where 

they were hit with an unusually large number of flood-related emergencies.  

 

Despite the absence of fraud in our findings, ODOT personnel, project records and statistical 

data supported findings of mismanagement and abuse in ODOT’s use of emergency contracting.  

Stated simply, our review uncovered many instances where un-bid, emergency contracting was 

inappropriately used in lieu of advertised, competitive bidding.   

 

In an effort to more manageably focus our review, we initially examined projects falling within 

the following parameters: projects for which the final cost was $1 million or greater than 
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ODOT’s original estimate; and, projects for which the final cost was at least $200,000 and 300% 

or more than the original ODOT estimate.4  We further limited our review to Type A projects for 

which costs were paid in full or in part with state funds.  Applying these parameters the OIG 

narrowed the focus of our review to 348 of the 650.  And, as a result of district site visits, we 

identified 50 questioned projects of the 348.5  And, although the scope of the review was 2004 

through 2006, personnel in two districts brought to our attention OPI-driven emergency projects 

from 2003.   After learning from ODOT staff that cost overruns were not the sole basis on which 

to review projects, we also conducted site visits in the three remaining districts to discuss and 

review other potential instances of emergency contract abuse or mismanagement.   

 
                                                           
4 These parameters were chosen in an effort to identify Type A projects with extreme cost-overruns.   [See Exhibit F.] 

5 An attached spreadsheet identifies all fifty questioned projects.  [See Exhibit G.] 
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Background: District Site Visits 

In all, we conducted 22 site investigations encompassing interviews and document examinations 

at all 12 ODOT districts and Central Office.  Through this process, we learned that the district 

personnel responsible to identify projects as potential Type A emergencies varied from district to 

district.  Most often the District Construction Engineers (“DCEs”), in conjunction with the 

district construction staff, would identify potential emergency projects.  In other districts, the 

Highway Management Administrators (“HMAs”) would provide input to the DCEs and district 

construction staff.  In a few districts, the Planning and Production staff would also provide input.  

And, in one district, emergency projects were identified through a consensus of a committee of 

engineers, geo-technical staff, planning and production staff and district managers.  Ultimately, 

however, oversight and final approval for emergency designations fell upon the District Deputy 

Directors and ODOT’s Director. 

 

Type A projects are assigned to the construction division in each ODOT district.  The DCEs act 

as the project administrator.  In some districts, the HMAs, as well as additional ODOT engineers 

and project inspectors, may be assigned to assist in overseeing and tracking the work of the 

contractors selected.  Since the DCEs were primarily responsible for project administration and 

maintaining projects records, DCEs were our main information sources in each district, with 

project engineers and some HMAs also providing input.     

 

During site visits in all 12 districts we asked for definitions of ‘emergencies’ warranting Type A, 

B and C contracting.  All DCEs responded with substantially similar definitions.  Essentially, 

they explained that a Type A emergency is to be used for situations requiring an immediate 

response to ensure the safety of the traveling public.  Type B and Type C emergencies are 

intended for situations in which more time is available to plan and design the appropriate repair, 

but not enough time to allow for an advertised, competitive bidding process. 

 

We next inquired as to specific Type A projects identified by our previously described 

parameters, i.e., $1 million in cost overruns or at least $200,000 in final cost with at least 300% 

cost overruns.  We quickly discovered that cost overruns were not necessarily indicative of 



8 

 

mismanagement and/or abuse.  District personnel consistently stressed that the short response 

time required for true emergencies rendered accurate project assessments and cost evaluations 

very hit or miss. They further explained that without the benefit of core sampling or geotechnical 

evaluation, the extent of the excavation or construction needs is speculative at best.  They were 

also quick to point out, however, that they recognize and accept the necessary trade-off between 

expedited response time and cost-overruns, where safety to the traveling public is truly at stake.  

Nonetheless, some DCEs we interviewed stated that mismanagement of true emergency projects 

was contributory to unnecessary costs in some instances.  

 

Nearly all the DCEs we interviewed identified inappropriate “emergency” designations as a more 

significant problem than cost overruns.  They contrasted federally-funded emergency projects 

with state-funded emergency projects to underscore this point.  The DCEs explained that because 

federal projects required an additional level of review and approval from the Federal Highway 

Administration, ODOT’s decision making was held to a higher level of scrutiny.  State-funded 

emergency projects, however, received no such outside scrutiny and were managed by ODOT 

more “flexibly.” 

 

In all, the DCEs and other district personnel identified 50 improperly designated “emergency” 

projects of the 348 state-funded projects.  These included projects to improve a district’s score in 

internal audit processes known as the Organizational Performance Index (“OPI”).  OPIs are 

quantitative measures developed for all areas of ODOT, and are tracked monthly and quarterly.  

Counties are divided into quadrants, with each quadrant assigned a quarter of the year during 

which it will be evaluated.  Districts are rated on several measures broken into three categories: 

bridges, pavement, and maintenance.  Specific measures include drainage obstructions, litter, 

pavement markings, and vegetation obstructing sign visibility, among others.  The evaluations 

are based on the Master Quarterly Survey (MQS), which forms the basis of the OPI score.  [See 

Exhibit H.]   In short, many DCEs and HMAs said that under the former administration, Type A 

Emergency contracts came to be viewed as a “means to get things done.”  
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Allegation 1: Type A Emergency contracts were awarded as a means to reward favored 

contractors. 

 

Our research into state-level campaign contributions from the top 15 contractors and their key 

personnel yielded no significant findings.  Our investigation for evidence of improper 

relationships between ODOT personnel and the top 15 contractors similarly resulted with no 

findings.  We closely examined contractor selection, and in each district the phrase “spread it 

around” was used to describe the direction given by Central Office personnel.  We were told that 

contractor selection for Type A contracts was centrally approved through ODOT’s Office of 

Contracts.  This was reportedly done as a way of assuring that work was spread out among 

districts, as well as within districts. 

 

Representatives from many districts stated that they were encouraged by the Office of Contracts 

to use Disadvantaged Business Enterprise (“DBE”) contractors wherever appropriate, and, 

occasionally were asked to “consider” or “keep in mind” a specific DBE contractor for a suitable 

project.  None of the construction engineers or other involved personnel said that they ever felt 

coerced to use a specific contractor, that contractor selection was “dictated” to them, or that their 

selection was overridden in favor of another contractor. 

 

When asked how contractors were selected, the answers from all twelve DCEs focused on the 

same three criteria: capacity, proximity, and work history.  A contractor’s capacity -- manpower 

and equipment -- was cited as the critical selection factor.  Large and complex projects, requiring 

immediate attention, generally guided contractor selection to those with the capacity to handle 

the work.  Also, the volume of emergency projects impacting a district in a given time frame also 

limited the choice of contractors to those immediately able to handle multiple projects at one 

time.   

 

On the subject of proximity, all DCEs stated a preference for local contractors, primarily to keep 

mobilization time and costs to a minimum.  The districts were particularly mindful of the fact 

that the selection of local contractors typically meant that the crews completing the repair work 
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were likely to be part of the local community; meaning the impact of road closures, detours and 

inconveniences provided additional incentive to expedite completion of the projects.   

 

District personnel uniformly cited prior work history with contractors as having much to do with 

selection.  According to several DCEs, the unique circumstances of emergency projects, 

especially “fix as you go,” requires a certain amount of flexibility and trust by and between the 

contractor and ODOT to arrive at the best and most cost-effective solution.    

 

In summary, the allegation that contractors were rewarded with un-bid, emergency contracts was 

not substantiated.  Data analysis, document review, site visits and interviews exploring all 

aspects of the Type A Emergency contracting yielded no evidence to support the allegation that 

favoritism was a factor involved in contractor selection.   

 

Accordingly, we find no reasonable cause to believe that a wrongful act or omission occurred in 

this instance. 

 

 

Allegation 2: ODOT improperly used Type A Emergency contracts to avoid competitive 

bidding. 

 

Fifty Type A Emergency projects were identified for which ODOT’s emergency designation 

appeared wholly inappropriate, or where use of limited bids via Type B or C emergency 

contracts would have been more appropriate.  These projects were identified through a process of 

reviewing project records and interviews with key district personnel.  Notably, ODOT staff was 

instrumental in guiding our review for all 50 projects which were identified.  Of these 50 

projects, 44 occurred between the years 2004-2006.   Six more, completed in 2003, were brought 

to our attention by district personnel during site visits.   

 

In an effort to calculate unnecessary spending associated with the use of un-bid (emergency) 

contracts in lieu of competitive bidding, we consulted with ODOT’s Office of Estimating.  Data 

analysis over a four-year period demonstrates that costs on competitively bid projects are 7 
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percent lower (on average) when as many as five bids are obtained.  [See Exhibit I.]  Applying 

this 7 percent, in addition to actual cost figures, we identified approximately $6.3 million in 

unnecessary spending on four projects alone (Routes 144, 33, 29 and 30). 

 

In one instance, pressure from local business owners in a popular summer vacation site along the 

Ohio River on Route 144 in Hockingport, Ohio (Athens County) played a role in the decision to 

use Type A Emergency contracts.6  With local businesses hampered by road closures and detours 

in the area, the DCE told us the local merchants were “pressing” the district for completion of the 

project as quickly as possible.   We were also informed that plans suitable for competitive bids 

had actually been prepared for these projects prior to the Type A designation.  The DCE was 

unsure why bids were not solicited.  As a result, ODOT unnecessarily spent approximately 

$900,000.7   

 

On another project, ODOT sought competitive bids and ultimately spent $2.69 million to build a 

new bridge on State Route 29 in Shelby County, only to have that bridge fail prior to being 

newly opened to traffic.8  After nearly a year of study, during which the bridge was open with 

weight restrictions, the bridge was again closed.  In conjunction with the closure, a temporary 

road was constructed to detour the traffic.  According to ODOT personnel, local merchants were 

very vocal in response to the re-routing of traffic.  Using an un-bid emergency contract, ODOT 

spent another $3.2 million solely to replace the bridge deck and beams.  ODOT’s Office of 

Estimating calculated $611,794 in inflated costs due to the failure to seek competitive bids.  The 

amount of time and study associated with this project contradicts the need for an emergency 

designation.  In fact, the bridge engineer in the district stated, “Once the load was off the bridge, 

there was no emergency.”    

 

                                                           
6 This project was located in ODOT District 10, headquartered in Marietta, and consisted of two separate Type A Emergency 
contracts, one in 2005, the other in 2006. 

7 This figure is derived based on combined total project costs of approximately $13 million applying the 7% estimated savings 
described in the ODOT Office of Estimating data analysis found in Exhibit H. 

8 This project was located in ODOT District 7, headquartered in Sidney, and took place in 2006. 
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ODOT staff identified another inappropriate emergency designation used for a repaving project 

on US Route 30 in Wayne County.9  The district was preparing to open a new, four-lane section 

of highway and agreed to re-pave the existing two-lane route prior to ceding it to the county.  

District personnel told us that the re-paving project was clearly not an emergency but, instead, 

posed a deadline issue.   The Type A designation was used to expedite the paving completion.  

The district personnel also brought to our attention several unrelated ramp paving projects which 

they said were clearly not emergencies but were, again, merely added as emergencies to expedite 

completion.  Comparing the final costs for these paving projects using un-bid contracts with 

previously obtained competitive bids for the same ramps, ODOT unnecessarily spent $22,268 in 

inflated costs for this work. 

 

ODOT engineers also directed us to a project that they characterized as “reactive-engineering.” 

The intersection of US Route 33 and State Route 681 in Meigs County was completely re-

engineered and rebuilt within months of being newly reconstructed.10  A tragic auto accident 

which occurred within the first week after completion prompted the former District Deputy 

Director to push for an entire redesign and reconstruction of the interchange, using an un-bid 

emergency contract.  The DCE involved with the project told us that, while the accident was 

clearly tragic, both the decision to wholly redo the intersection and the designation as a Type A 

contract were driven by local pressure.  The changes to the intersection ultimately cost 

$4,777,100. 

 

In the remaining 45 projects, there were many different examples of improper use of Type A 

contracting.  Meeting ODOT’s self-imposed OPI standards was a big source of abuse.  Such was 

the emphasis on meeting OPI standards, one engineer pointed to an entry in his work diary for a 

meeting he attended in Central Office on December 1, 2005, where attendees were told that OPI 

scores needed to be improved by any means necessary, including Type A Emergencies.  This 

was confirmed by a second attendee.  Another engineer recounted that, in 2004, administrators in 

                                                           
9 This project was located in ODOT District 3, headquartered in Ashland, and took place in 2005. 

10 This project was located in ODOT District 10, and took place in 2005. 
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his district were told by “Central Office” that Type A Emergency projects could be used to 

improve OPI scores and paid for with excess payroll funds, if available.    

 

Type A contracts were also used to repair pavement “drop-offs” on road shoulders and to clear 

ditches in advance of OPI inspections.   In one district, engineers were particularly disturbed by 

having needed personnel diverted away from legitimate flood debris removal for litter clean-up 

in advance of an OPI inspection.  In addition to OPI, we also learned that Type A contracts were 

used to remedy sewage problems, heating system repairs at ODOT county garages, to study the 

reflectivity of paint and for purchasing steel in advance of a major reconstruction project.   

 

Other projects were undertaken as Type A Emergencies to remedy significant delays to major 

construction projects.  These decisions were typically rationalized by the assertion that the 

avoidance of delay costs on major projects more than justified possible cost inflation associated 

with un-bid, emergency contracts.  While we do not take issue with the accuracy of this sort of 

cost-benefit analysis, the of use emergency contracts to meet this sort of operational objective 

does not appear to be a fair application of emergency contract exceptions set forth in ORC 

5517.02(B)(3). 

 

While any inappropriate use of Type A contracting is notable, there were examples of highly 

unusual emergency designations.  One involved the installation of restroom facilities in a 

drawbridge station for the Craig Memorial Bridge over the Maumee River in Toledo.  Despite 

the fact that the bridge was constructed in 1954, installing restrooms in 2006 was deemed to be a 

Type A Emergency.  Another was the demolition of two houses in Cuyahoga County using a 

Type A Emergency contract.  The houses were located on land the district had purchased as part 

of ODOT’s right-of-way for a future construction project.  The project was delayed, and the 

houses became targets for vandals, graffiti artists and drug users.  The district solicited bids for 

demolition on two occasions, with no response on either occasion.  The district construction 

engineer, in discussing this project, acknowledged there was no danger to the motoring public in 

this case, but felt that eliminating these nuisance properties “was the right thing to do.”  He also 

felt it was a situation that demonstrated a need for additional contracting options to address 

unusual circumstances. 
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These 45 projects had total combined expenditures of nearly $28 million.   Using the 7 percent 

cited by the Office of Estimating, nearly $2 million could have been saved had they been 

competitively bid.   

 

Accordingly, we find reasonable cause to believe that wrongful acts or omissions occurred in 

these instances. 

 

 

IV. Conclusion 

 

The allegations which led to this investigation are that ODOT used un-bid, emergency contracts 

to avoid competitive bidding and to steer the work to favored contractors.  Through the course of 

this investigation, we were not provided, nor did we identify, any evidence to support the 

allegation that ODOT steered emergency contracts.  However, it does appear that this period of 

unusual volume indeed created a ripe environment for waste and abuse.  Certainly, Ohio’s 

roadways and bridges were tested by natural weather emergencies and an extraordinary barge 

accident occurring between 2004 and 2006.  And, clearly, ODOT’s Type A Emergency contracts 

were appropriately utilized to address many, many imminent safety concerns.  However, we 

identified numerous instances in which ODOT inappropriately used un-bid emergency contracts 

in lieu of advertised, competitive bidding.  Again, while we found no evidence of fraud, we did 

discover that convenience and lack of oversight were the moving factors.  Ultimately, the failure 

to employ competitive bidding resulted in unnecessary and inflated costs -- nearly $8.3 million.11
  

 

We also found the abrupt drop-off of emergency contracting in 2007 as dramatic as the increase 

in 2004.  Throughout site visits to all 12 ODOT districts, we were consistently informed that the 

drop-off was a direct result of the current Director’s enforcement and oversight.  The districts 
                                                           
11 US 33  $4,777,100 
   SR 29  $   611,794 
   US 30  $     22,268 
   SR 144  $   900,000 (est.) 
   45 other projects  $2,000,000 (est.) 
  $8,311,162 (approx.)  
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uniformly told us that current Director James Beasley holds firm to the standard of “immediate 

danger to the traveling public” for approval of emergency contracting.   We were informed that 

Beasley personally reviews and approves all emergency contract requests.  [See Exhibit J.]  This 

was confirmed in an interview with Director Beasley.  When asked how his current requirements 

would meet the volume of weather-related issues experienced in 2004 through 2006, Director 

Beasley stressed that holding firm to the appropriate standard, with aggressive oversight, would 

not only adequately meet the demand, but also would likely lower the numbers.   

 

Beasley’s practices appear to have eliminated improper Type A Emergency designations, as well 

as greatly reduced the use of emergency contracts overall.  However, ODOT lacks written 

policies and procedures.   

 

Given the level of engineering expertise within ODOT, suggestions for improving the emergency 

project process and creation of sound policies were abundant.  One suggestion called for 

uniform, written guidance defining emergency situations and providing meaningful examples of 

the types of situations necessitating a Type A Emergency contract, Type B, and Type C.  There 

was also unanimous agreement among district personnel as to the need for a “site assessment 

form,” which would require descriptions of the severity of the situation, the ramifications of not 

acting quickly to remediate the damage, and the viable options to accomplish the repair.  It was 

also suggested by several districts that at least two engineers should participate in completing site 

assessments, and that the assessment forms be made part of the project file to provide additional 

transparency in the decision-making process.   

 

District 11 was singular among the 12 ODOT districts in utilizing a team approach to site 

assessment.   The assessment team, referred to as “GERT” (Geological Emergency Response 

Team), is comprised of personnel from planning, production, maintenance and construction 

staffs.  GERT uses consensus in designating a site as an emergency, and at what level.  Further, 

recognizing the potential for the appearance of contractor steering, contractor selection is also a 

consensus decision.  District 11’s approach is particularly notable in view of the fact that they 

had the highest volume of emergency projects between 2004 and 2006, but the lowest percentage 

identified as problematic. 
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It was also noted that emergency contracts are the only construction contracts not entered and 

tracked in the Construction Management System (“CMS”) computer program.  Audit, tracking 

and payment verification would be enhanced if all construction projects are tracked in a single 

program.   We learned that the CMS program is being updated and, perhaps, designs for a new 

system will include emergency projects.  [See Exhibit K.] 

 

Finally, it became abundantly clear that there were many circumstances where emergency 

contracting was used to address operational imperatives.  The cost of construction delays can be 

staggering and can amount to an operational “emergency” from a cost-benefit standpoint.  But, 

delay cost is not a circumstance which meets the standard of “immediate danger to the traveling 

public.”  ODOT needs an appropriate mechanism to quickly respond to avoid losses or to 

capitalize on savings, but which does not run afoul of the emergency contracting provisions. 12 

 

VI. Recommendations 

 

Based on the results of this investigation, the OIG makes the following recommendations and 

further requests that ODOT respond to this office within the next 60 days with a plan as to how 

the recommendations will be implemented: 

 

 1. ODOT should develop written policies and procedures for emergency contracting use and 

process. 

 2. ODOT should require an emergency assessment form for emergency designations and 

approval, with required sign off by at least two engineers. 

 3. ODOT should track emergency projects in the Construction Management System 

computer program, or comparable system. 

 4. ODOT should consider appropriate alternatives to address time/cost/benefit concerns 

(operational objectives) which do not meet emergency standards set forth in ORC 

5517.02.  
                                                           
12 One DCE submitted suggestions for a waiver process as an alternative to the use of emergency contracts.  [See Exhibit L.]    

 


